
To compound matters, there were also 
allegations of  forgery made by the 
ODCE against the auditor. 

The Supreme Court held that the 
purpose of  making a disqualification 
order was partly penal, to deter such 
conduct in the future, and partly to 
improve corporate governance. In 
reaching their decision to make a 
disqualification order, the Supreme 
Court held that the past misconduct of  
an individual was ‘the key to 
disqualification’.

The misconduct in this case 
occurred in the late 1980s and early 
1990s. The Supreme Court’s decision 

A shot has been fired across the 
bows of accountants and auditors 
throughout Ireland by a recent 
decision of the Supreme Court. On 
30 November, the Supreme Court, 
allowing an appeal from the High 
Court, ruled that the auditor of a 
company used by the late accountant, 
Des Traynor, who came to prominence 
following the Ansbacher scandal, 
should be disqualified or restricted 
on the grounds of unfitness. This 
decision has made it clear that the 
consequences stemming from a 
breach of duty or from misconduct 
can be far reaching for auditors and 

accountants alike. In circumstances 
where the misconduct is sufficiently 
serious, disqualification from acting 
as a director or auditor is a strong 
possibility.

In this case, a review by the Office of  
the Director of  Corporate Enforcement 
(the ODCE) brought to light serious 
deficiencies in the work undertaken by 
the auditor. This included a failure in 
his duty as auditor by signing 
unqualified reports on the company’s 
financial statements for a number of  
years when he should have known that 
the impression given by the financial 
statements was false and misleading. 

Duty of care: implications 
from a recent court case
A decision by the Supreme Court has implications for all accountants 
and auditors in Ireland, according to John O’Riordan
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sends out a message to auditors and 
accountants that past conduct can and 
will be closely looked at, even 20 years 
later, when considering if  misconduct 
or a breach of  duty has taken place. 

Special relationship
Clearly misconduct can and does 
give rise to a breach of  duty. But the 
question remains, in circumstance 
where there is no misconduct how far 
does an accountant’s duty extend? 
Where a person voluntarily takes it 
on themselves to act on behalf  of, or 
to advise someone in a professional 
capacity, they assume a duty to that 

person to act or advise with care. No 
duty of  care is likely to apply following 
informal discussions and the scope 
of  the duty owed will depend on the 
existence of  a ‘special relationship’ 
between the parties. 

In deciding if  this exists, the Irish 
courts will look at whether or not:
(1)  The person relied on the 

accountant’s skill and judgment;
(2)  The person who gave the advice 

knew, or should have known, that 
the other person was relying on 
the advice; and,

(3)  It was reasonable in the 
circumstances for them to rely on 
the advice.

Proximity
The Irish courts have also looked at 
whether or not a claim could arise 
where advice that turns out to be 
negligent was not made to a plaintiff  
directly. Should the fact that you give 
advice to someone, and a third party 
suffers a loss as a result, mean that the 
person affected has no right to recover? 
The duty of  care owed by auditors to 
third parties has been examined on 
a number of  occasions by the Irish 
courts. In Kelly v. Haughey Boland, 
the High Court held that the auditors 
owed a duty of  care to the plaintiffs for 
accounts prepared at a time when they 
knew or should have known that a third 
party would rely on the accounts in 
deciding to invest in a company.

If  it is foreseeable that a statement 
made would be relied on by the 
plaintiff  and there was a sufficient 
degree of  proximity between the 
parties, the courts have held that it is 
‘fair, just and reasonable’ that the 
party in question should be liable and 

that they should compensate the 
plaintiff  for their loss. 

In order to fulfil the ‘proximity’ test:

(1)  The person affected must include 
people in a limited and identifiable 
class;

(2)  The maker of  the statement can 
reasonably expect that they will 
rely on the statement; and,

(3)  The person will act or not act in a 
particular way on foot of  the 
advice.

This test of  proximity encompasses 
individuals who could reasonably be 
expected to rely on the inaccurate 
information provided by the adviser 
even if  the adviser has had no direct 
contact with that person. 

Exposure
The consequence of  these decisions 
for accountants and auditors is 
clear. The stance taken by the 
Irish courts highlight the potential 
exposure for accountants and other 
professionals arising out of  advice that 
detrimentally affects not only a client 
but an individual deemed to have been 
sufficiently connected to the advice. 
Undoubtedly, all accountants aim to 
help their clients in any way possible. 
However, in order to protect themselves 
it is imperative that accountants 
ensure from the outset that all parties 
understand the full extent of  the 
accountant’s or auditor’s duty. 

John O’Riordan is a solicitor with 
Dillon Eustace. Email john.o’riordan@
dilloneustace.ie
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